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"IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
AUDIOTEXT INTERNATIONAL, LTD. : CIVIL ACTION
LY A .
AT&T CORDORATION : NG. 00-3010
MEMORANDUM AND ORDER
Fullam, Sr. J. January l’l , 2002

The defendant has filed a motion to dismiss this action
with prejudicé, invoking the “filed rarifZ” doctrine, and an
alternative moticn to dismisas witﬁoﬁt prajudice, in deference o
the "primazry jurisdiction” of the Fgderal Communications
Commission. In & companion case inveolving virtually identical
igstes, Audiotext Intarnatienzl, Limited v, MCI Wcrld&cm (Ciwil
Action Ng. 00-3882), my colleague Judge Waldman, on December 11,
2001 filed 2 comprehensive opinien, in which'he concluded that
the issues shbuld Eirst be addreésed by the Federal
Communications Cesmmisgion. In the interest of consistency, and
because T am in substantial agreement with Judge Waldman’s
decision, I cenclude that the same courss should be followed in
this case. |

- An Qrder follows.
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) IN THE UNITED STATES DISTRICT COURT
FOR, THE EASTERN DISTRICT OF PENNSTLVANIA
AUDICTERT IHTEWIDHHL, LTD. s CIVIL ACTION
v. '
MCI HWORLDCOM COWIGETIWS, ]
INC. : NG. DO-3982
N D

WALDMAN, J. Dacembar 11, 2001

I. Introduction

This case arises from a telephona service agreemsnt
hetween the parties and defendant's hlocking of calls from the
United States to certain telephone numbers in the United Kingdom.
Plaintiff claims that in taking such asction defendant hrsached
the parties' centract, breached an implied covenant of good faith
and fair dealing and commizted fraud.

The parties are corporations of diverse citizenship.
The ameount in controversy exceeds $75,000. The =ourt has subject
matter jurisdiction under 28 U.8.C. § 1332(a).

Defendant ha=z filed a motion for Summary Judgment on
the ground that plaintiff's claims are preempted by‘federal law,
particuiarly by the Filed rate doctrine, and in any event are the

subject of a release. Defendant has filed an alternative motion
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B to dismiss in favor of a FCC proceeding under the doqtrine of

primary jurisdiction.’
Audictext International ("Audlotext") is a corporation

wholly cwned and operated by its president and sole officer James

2. Hausman. The primary business activity of Audictext iIs the

purchase and sale of intarnational telephone minutes and

directing long-distance telephone calls originated in the United

gta-es for termination in foreign countries including the United
Kingdﬁm ("UK"). The calls ralay recorded mesoages, live

conversation and canputer images to callers who dizl Audiotext's
service numbars. |
on March 29, EUOO,vAudiotext and MCI WoxrldCom
communications, Ine. {"WorldCom") entered into an On-Net Service
Agreement (the “ARgreement”) whareby WorldCom agreed to supply
international telsphone service lines for Audiotext's use.® The
Agreement was for an initial term of one year and was to be
sutomatically renewsd for an additional year unless gither party

celivared written notice of an intent to terminate at least

1 The only matters submitted with defendant'!s meotion for
summary judgment beyend the pleadings are & copy of the contract
snd defendant's tariff which was incorporated therein, the

release on which defendant relics and thrse affidavits stating in
conclusory texms why calls were blocked. Plaintiff submitted an
affidavit of an industry eXpert and documents to show that the
release was executed on behalf of a party cother than plaintiff.

2 The contract is fully integrated and contains a New York
cheice of law provision. The partles accept that plaintifi's
¢claimg are accordingly governed by New York law.

2
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thirty days priér to expir;tion of the term, Plaintiff recéived
a preferred rate of $0.067 per minute for calls to the UK and
agreed to an annual volume commitment of ﬁﬁﬂ,ﬂﬂo, representing
approsimately 900,000 minutas, over the initial one year term of
the agreement.’

plaintiff provided defendant with a list of telephone
numbers that plaintiff intended ta use to ccmpletg calls to the
UK. Defendant assured plaintiff that the calls would bes
completad "with no technical or other problems.” Plaintiff
requested that defendant make test calls to ensure that calls
would complete without technical problems. Defendant did so.

on WerldCom's recommendation, Audiozext ordered four
dedicated service lines ("DSLs") to facilitate diversion of the
calls te the UK. On Bprii 17, 2000, WarldCSm installed two DSLs
and activated them Lhe fol_owing day. After activation, WoﬁldCQm
cbserved a high volume of call traffic over the lines which it
deemed "fraudulent." It then blocked the DSLs and cestricted any

calls from being transmitted over WorldCom's lines to Audiotext’s

! In its memorandum in oppusition to defendant's motion for

summary judgment, plaintiff states that defendant understood
that Audictext intanded to pracess a minimum velume of 1,200,00C
minutes per month., A statement in a brief, cf course, is not
avidence. In any event, defendant has not clained that the
contract imposed & ¢siling.
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UK destination numbers.! On May 1, 2000, WorldCom advised

Aud:otext that it would not complste any ecalls to the UK numbers

and disconnected the pSLs.?

The Agreenent betwsen the parties expressly
incorporates the terms of a2 WorldCom tariff Filed with the
Faderal Communications Commission ("FCC™) in a claonse which in

pertinent part providas:

MCI WorldCom will provide to Customer international,
intarstate, intrastate and local telecommunications
service(s) pursuant To the applicable tariffs and price
1ists of MCI . . . imcluding thae MCI WorldCom Tariff
F.C.C. No. 1. This Agreement incorporates the terms of
each such Tariff. MCI WorldCom may medify its Taxriffs
from time to time to the extont permitted by law and
thereby affect services furnished to Customer.

F.C.C. Tariff No. 1 in pertinent part provides:

Witheut notice to customar, MCI WorldCom may block
traffic from certain countries, country c¢odes, City
codes, NDX¥ exchanges, individual telephone stations,
groups oOr ranges of individual telephone stations, o
=alls using certain customer auvthorization codes, when
MCI WorldCom deems it necessary ko take such action to
prevant urlawful use of, or nonpayment for, its service
or prevent the use of it’s services in a manner That
MCI WORLDCOM determings to be 1n vinlation of this
tariff or when the customer’s call volume or calling

1 gor reasons not made clear, WorldCom remaved the bleck on
april 18, 2000 at Audiotext's reguest but when high volume
traffic immediately resumed, WorldCom reinstituted the block en
April 19, 2000,

{ At this point, of course, callg were nol being completed.
This plaintiff alleges was contrary to the assurance that calls
wolld be completed without problems. Plaintiff alleges that
dmfendant knew or saould have knowh this assurance was false when
given and it is upon this assurance that plaintiff predicates its
fraud claim.

4
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pattern ra;ults, or may result in the blockage of MCT
WORLDCOM’ 5 network or in the degradation of MCI

WORLDCOM’ 3 servica.

MCI WorldCom may disccntinue the furnishing of any
and/or all servic¢e(s] to a customer or cancel his
account, without ineurring any liability: Immediately
and without notica Lf MCI WorldCom deems that such
action is necessary tc prevent or to protect against
fraud or to otherwise protect its personnel, agents,
facilities, or services.

Mr. Hausman had a prier business relationship with MCI
International as the principal of A.IL. Global, an entity |
incorporated in the Cayman Islanda. A dispute between the
parties arose and service was terminated on February 22, 2000.
The dispute was settled by letter agreement of May 23, 2000
morween A.I. Global and MCI WorldCom, Ing. The terms provide
rhat the parties "agree to resolve the pending disputé with A.I.
Global relating to or arising out of MCI WerldCom's decision to
terminate audiotext services,™ In exchange for £8,047, Mr,
Hausman on bshalf of A.I. Global released MCI WorldCom and all
of its predecessors, SUCCEeSS0TH, gubsidiaries and affiliales from
all causes of actiscn, claims, suits, debts, damages, judgmants

and any demands whatsocever, whether matursd or unmatured and




)03/}7{03 16:42 FAX B10 941 8133
i | 2 L o : [Aoio

——ris

From: FIES Ta; PIGS CUST OMER, 50105 Date' 1271272001 Time: 234:23 PM Pag= 7 af 16

whether xnown or unknown, it may have through the date of the

gxecurion of the settlement agreemsnt and release.®
There are disputed issues of material fact regarding

the identity or relationship between plaiﬁtiff and A.I. Global.

I- is thus unclear that plaintiff released defendant from
liability on any claim. Summary judgment based on the rzlease

would thus be inappropriate.

Congress granted the FCC the avthority and duty to
gUersee cCommon Carriers in connesction with their provision of

communication services. sSee 47 U.S.C. ¥ 151 st seq, (2001).

n"all charges, practices, :lassificatiQns, and requlations for and
in connection with such communication service shall be jﬁSt and
reasonabls, " and any "charge, practice, classification =¥ 3
regulation that is unjust or unreascnable is declared io be
aniawful." 47 U.8.C. § 202(b). It iz unlawful for a carrier to
empluy cr enforce practices net specified in schedules filed with
the FCC. See 47 U.5.C. § 203(e).

any ¢laim by an aggrieved party that conflicis with a

published tariff is preempted by the filed tariff doctrine. ATAT

i fhe preclse relationships among MCI International,
dafendant and MCI WorldCom, Tnc. are not altogether clear. It
does appear that defendant is a wholly owned subsidiary of MCI
WorldCom Group, Inc. which may or may not be the entity
contemplated by reference to MCI WorldCem, Inc. in the settlement
agreement and release. In any event, it appears that all of
these entities are at least affiliated snd thus enccmpassed by

the relgasas

A e
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v, Central Offiég;;glgghgggL_ngé, 524 U.5. 214, 222 (1998). The
filed tariff dectrine applies net only to claims invdlving
charges, byt also classifications and practices embodied in a
tariff. Lﬂk at 223-224. The doctrine appliss to claims in
contract o tdrt. Id. at 227 ("zights as defined by the tariff
cannot be'variad or spnlarged by either contract er tort of the |
carrier"}. |

WorldCom &asserts that plaintiff’'s elaims are preempked
pecanss they stand in direct conflict with the filed tariff
provision permittin§ WorldCom to block traffic when it "desms"
such to be necessary to prevent fraud or unlawful use of its
sarvice. WorldCom submits an affidavit of an employee who
monitors usage. He states the pertinemt calls were blocked
bocause he "detzcted massive amounts of fraud and arbitrage
accutring™ on the lines in question. He doss not elaborate
further. WorldCom submits an affidavit of a traffic engineer who
states that he was directed to block the pertinent calls "to
prevent the cantinuatiaﬁ of fraud and arbitrage." He does not
claim that he has any first hand knowledge of fraud and does not
slaborate furthez. WerldCom also aubmits an 2ffidavit of an

implemantation manager who states that he "wasz told that the

~calls which [plaintiff] was trying to make were baing blocked due

o high toll, fraud and uniawful use of the designated lines.”
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There is no claim of first hand knowledge of fraud cor unlawfui
ugse and no further. elaboration.

Unsurprisingly, plaintiff agserts that it was not
engaged in fraud or other uniawful eonduct and submits an
affidavit of an industry expart. She avers that "fraud" in
cennection with telsphone traffic is understoed in the
telecommunications industry to mean only "traffic that is
generated by a person and/or entity that has no intention of

paying for such traffic™ and thus "cannot be confirmed until a

customsr has refused to pay for questionable traffic.” She avers
that "in many instances" carriers which discover that contracted
sarvice is unprofitable "will shut down the service on the
custoﬁer's telaphone lines alleging that there hasibaen Eraud.”

7o determine conscientiously whether plaintiff’'s claimgﬂi
are inconsistent with the tariff and preempted, the court would f

have to construe the tariff in view of commen industry practica |

i

and the understanding of the agency in approving it.” If fraud
iz a term of art limited to nmon-payment, as plaintiff’'s expart

avers, then it should be uniformly so applied. If the term

7 plaintiff's contention that defsndant may not invokes the
filed Lariff doctrine absent the existence of fraud is rejested.
The tariff expressly provides for the termination of service
whenever defendant “"deems" such action necessary to prevent or
protect against fraud. A determination of whether plaintiff's
mlaims in fact conflict with the +ariff, however, reguires some
understanding of the meaning of fraud in the provigion of
telacommunications services and even more importantly, the
meaning of the term "deems. "

8
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vieems" is meant to confer absolute unfettered discretion, then
plaintiff's claims appear to be preempted.® If the term imports
some factual basis or exercise of considered judgment, the claims
may not be preempted.’ When this term appears in taziffs, its
meaning should also be uniformly applied.!? This brings us to

+he doctrine of primary jurisdiction.

The dactrine of primary jurisdiction "creates a
workabla relationship between the courts and administratlivs

agencies wherein, in approprlate circumstances, the court ¢an

8 The assurance that plaintiff's calls would be completad
with Ho technical or cther problems is not recited in the
parties' agresmsnt and is clearly not collateral Or extransous to
the agresment, but rather relates to the core subject of the
agreament. It thus appears that even if not preempted,

plaintiff's fraud claim may not be viable. See.
- Bridgestone/Firestone, Ing. v, Recgverv Credit Serviges, Inc., 98

.34 13, 20 (2d Cir. 1996); Interpationa] Cablelel Inc. v. le
e Videotro i., 978 F. Supp. 483, 487 [5.D.N.Y. 1997);
Sfporza v. Health Tng, plan of Greater New York: JIng., 210 A.D.24

214, 214-15 (N.Y. App. Div, 1994).

% Where & contract term contemplates the exercise of
disecretion by a party, there is an implisd covenant of good faith
and fair dealing that such discretion will not be exercised
arbitrarily. gSee Dalton v. Educational Testing Service, 663 N.E.
2d 289, 291 (N.Y. 1595). This covenant, howaver, imposes ne '
gbligation to perform in a manner inconsistent with the express
terma of a contract., Id. at 292; Murphy v, American Home
Products. Corp., 448 N.E. 2d 86, 21 (N.Y. 1383} .

11 In common usage, the term suggests & considered judgment
or bellef. BSes Wester's Ninth New Collegiate Dictionary 332
(1588). 1In the context of drafting legal documents, the term is
genzrally used to create a fiction by treating something as if it
wers actually something else. 8se Rlack's Law Dictionary 425
(7th ed. 1948%). Indeed, it has been suggested that "other uses
cf the word should be avoided” and that phrases like "ag he deems
necegssary" are "objectionable™ and rdangerous.” I

9
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have the benefit of the agency's view on lssues within the
agency's competence.” lecomm, Corp. v. Teleco sts, Tne..,

31 F,3d 1086, 1105 (3d Cir. 1995). The principal justification
for the doctrine ®is the need for an orderly and sensible
cnordination of the work o¢f agencies and courts." Cheney State
College Faculty v. fufstedler, 702 F.2d 732, 736 (3d Cir, 1983 .
it is specifically applicable to claims'invulving an issue within
the special campétence of an administrative agency. See Reiter
v. Cooper, 507 U.S. 258, 268 (1993); i P
AT&T Co., 496 F.2d 214, 2206 (3d Cir. 1874). In such a case, a
court may defer to an agency to allow the partieas to seciure an
administrative ruling. See Phone-Tel Commupications, Inc. V.
AT4T Corp., 100 F. Supp. 2d 313, BiE n.3 (E.D. Pa. 2000).

The FCC is empowered to adjudicate the fairness,
reasonablaness or lawfulness of a practice, and to award damages
toc a complainant injured by a practice which is unfair,
unreagonable or prohibited under the Act. See 47 U.5.C. §§ 206:
207s 209. The deoctrine of primary juriédicticn is applicable to
any claim which however framed calls into gquestion the fairness

& -
cr reasonableness of a practice referenced ln a tarlff or Tthat
requizes interpretation of a tariff. See MCI WorldCom v,

Communications Wetwork Ipt'l.. Inc., 2001 U.S5. Dist. LEXIS 158398,
#13-15 (E.D. Pa. Aug. 28, 2001); IPCO Safe c L Y. Wo Com, .
Inc., 944 F. Supp. 352, 357 (D.W.J. 1556). Ware it otherwisze, a

10
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party couild vayold applicatian of the primary jurisdiction

doctrine simply by artfully drafted pleadings™ and roffectively

render jnoperative the doctrine and the uniformity and

consistency purposes of the FCC and the Act." Unimat, Inc. V.

wel Telacommupications Corp., 1992 WE 391421, *3 0.4 (E.D. Pa.
bec. 16, 1992},

There is no fixed formula for determining whether a
court should apply the doctrine of primary jurisdictien. 3Se&
pnone=Tel, 100 F. Supp. 2d at 316; Ama;;ggg_ﬂglggﬂgggrg_ggiggxggg ,

Peo ! work. Ing., 1993 WL 248165,k*4 (D.N.J. 1993).
The faclors generally considered are whether the gquestion
presented is within the cornventional sxperience of judges or
involves technical or policy consideraticns within the ageticy's
particular Field of expartiser whether the guestion at issue is
particutarly Wwithin the agsnucy's discretion; whether thers is a
substantial risk of inconsistent rulings; and, whether & prior
application to the zgency has been made. See Fhone-Tel

camunicaglggs, 100 F. Supp. 2d at 316; AT&T Carp. v. PABR, Tnc.,

935 F. Supp. 5B4, 589-90 (E.D. Pa. 1896}, See algo National

Communications Aes'n, Inc. ¥. ATSET CO.. 46 F.3d 220, 222-223 (2d
cir. 19293}: oh v. ATAT Corporation. 76 F, Supp. 2d 551, 537

(D.N.J. 1999) .
What, if any, is the commenly understood meaning of

fraund in connection with telephcone traffic is particularly within

11
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) the expertise and discration of the FCC. Whether the right of a
carriar under a tariff to block any iiﬁe it "deems” to ba used

fraudulently er unlawfully is unbridled or implies'scme limiting
stardards, and if so what standards, requires a construction and
apblicatinn af the tariff in a manner fairly requiring
consistency. This is something particularly within the
discretion of the FCC and there iz a substantial risk of
inconsistent rulings 1f each of numerous courts were Lo determins
the meaning and application of the term as usad in the same
tariffs.

Deference Lo the FGC in this matter is highly

appropriate. Seg alinet Cowm. Seryice, Inc. V. National Exch.
Carriers RAss'n., inc., 965 F.2d 1118, 1120 (D.C. Cir. 189%2)
("{g]iven the concern for uniformity and expert judgment, it is
hardly surprising that conrts have freguently invoked primary |
jurisdiction in cases invelving tariff interpretations"™); Richman

Bros. Records, Ing, V. U.S. Spring Compmunications, 23 F.2d 1431,

1435 n.3 (3d cir. 1951) {invacation of primary juriscigtion
particularly appropriate when claim raises question of validity
of practice ingluded in tariff). See alse LOJAD Copmunicatiens.

avT. ftd. v. MCL WorldCom, 2001 WL 64741, *4 (S.D.N.Y. Jan. 24,

2001) (whether defendant's decision to black lines was rezsonable
involves techniral and policy matleXs regarding practices within

industry best rasolved by FEC) .

12
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1f the FCC determines that the term "deems" as used in
the tariff confexs absolute discretion, the agency may find that
' the tariff sanctions a practice which iz unfair or unreasonablek
. and thus unlawful. If the terd is found to imply Fair
consideration and reasaned judgment, and.pgrti:ularly if fraud is
held to be limited to non-payment, the FCC may £ind that
d=afendant has employed a practice not in fact encompassed by it=s
rariff and thus did something prohibited by the Act. If the FCC
determines that fraud is sufficiently apparent from a particular
jevel of telephone traffic and "deems” as used in the tarlff is
nroad enough to permit termination without further ado,
plaintiff’s claims may be precluded. .In any event, & -
determination of these matters by the agency may Very wall
effectively resolve the parties' dispute.

The court will apply the doctrine of primary
jurisdiction and defer to the FCC in a determination of the
‘mﬂaning of the‘term "Fraud" in the context of telephone traffic
in the telecommunications industry and of the proper application

of the term "deams" as employed in the tariff.* Where there is

11 The court assumes that plaintliff will proceed before the
Foo without a direct order to do so and thus such an erder will
not be entered at thi= time. See LO/AD Communications, 2001 WL
64741 at *7 (applying dectring of primary jurisdiction to Some of
plaintiffrs claim and expressly ocrdering plaintiff to submit such
claims to FCC). The court also' sses no need to direct the FCC on
how o proceed, assuming it has the power te do so. Seg MCT
Wc:;dgam.gcmmugica;ians, 2001 U.5. Dist. LEXIS 158398 at *17
{direeting FCC ko condact appropriate hearings): IPCO Safety
Corp., 944 F. Supp. at 358 (same). A review of pertinent cases
suggests that such orders are the exception.

13
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a risk of preﬁudice to the plaintiff, 2 court will crdinarily
sTay pfoceedings while the parties proceed befo:a the agency with
primary jurisdiction. The statute of iimitations on plaintiff's
claims in this case, however, will not lapse until April 18,
2004. sgg N.Y. CLS CPLR § 213 (2001). In these circumstances,
the requestad dismissal without prejudice is sppropriate. BSe&

allpet, 965 F.2d at 1123.
Accordinglys defendant's Motion feor Summary Judgment
will be denied and defendant's Motion for Dismissal Pending

Administrative Hearing will be granted. AR appropriate order

will bhe entersd.

14




